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(i) During the 10-year period imme-
diately preceding filing of the applica-
tion or notice, criminal, civil or admin-
istrative judgments, consents or or-
ders, and any indictments, formal in-
vestigations, examinations, or civil or
administrative proceedings (excluding
routine or customary audits, inspec-
tions and investigations) that termi-
nated in any agreements, under-
takings, consents or orders, issued
against, entered into by, or involving
the acquiror or affiliates of the
acquiror by any federal or state court,
any department, agency, or commis-
sion of the U.S. Government, any state
or municipality, any Federal Home
Loan Bank, any self-regulatory trade
or professional organization, or any
foreign government or governmental
entity, which involve:

(A) Fraud, moral turpitude, dishon-
esty, breach of trust or fiduciary du-
ties, organized crime or racketeering;

(B) Violation of securities or com-
modities laws or regulations;

(C) Violation of depository institu-
tion laws or regulations;

(D) Violation of housing authority
laws or regulations; or

(E) Violation of the rules, regula-
tions, codes of conduct or ethics of a
self-regulatory trade or professional
organization;

(ii) Denial, or withdrawal after re-
ceipt of formal or informal notice of an
intent to deny, by the acquiror or af-
filiates of the acquiror, of

(A) Any application relating to the
organization of a financial institution,

(B) An application to acquire any fi-
nancial institution or holding company
thereof under the Holding Company
Act or the Bank Holding Company Act
or otherwise,

(C) A notice relating to a change in
control of any of the foregoing under
the Control Act or the Repealed Con-
trol Act; or

(D) An application or notice under a
state holding company or change in
control statute;

(iii) The acquiror or affiliates of the
acquiror were placed in receivership or
conservatorship during the preceding
10 years, or any management official of
the acquiror was a management offi-
cial or director (other than an official
or director serving at the request of
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the Office, the Federal Deposit Insur-
ance Corporation, the Resolution Trust
Corporation, or the former Federal
Savings and Loan Insurance Corpora-
tion) or controlling shareholder of a
company or savings association that
was placed into receivership, con-
servatorship, or a management con-
signment program, or was liquidated
during his or her tenure or control or
within two years thereafter;

(iv) Felony conviction of the
acquiror, an affiliate of the acquiror or
a management official of the acquiror
or an affiliate of the acquiror;

(v) Knowingly making any written or
oral statement to the Office or any
predecessor agency (or its delegate) in
connection with an application, notice
or other filing under this part that is
false or misleading with respect to a
material fact or omits to state a mate-
rial fact with respect to information
furnished or requested in connection
with such an application, notice or
other filing;

(vi) Acquisition and retention at the
time of submission of an application or
notice, of stock in the savings associa-
tion by the acquiror in violation of
§574.3 or its predecessor sections.

(2) Financial factors. The following
shall give rise to a rebuttable presump-
tion that an acquiror may fail to sat-
isfy the financial-resources and future-
prospects tests of paragraph (c) of this
section, or the financial condition test
of paragraph (d)(3) of this section:

(i) Liability for amounts of debt
which, in the opinion of the Office, cre-
ate excessive risks of default and pres-
sure on the savings association to be
acquired; or

(ii) Failure to furnish a business plan
or furnishing a business plan projecting
activities which are inconsistent with
economical home financing.

[54 FR 49690, Nov. 30, 1989, as amended at 57
FR 14349, Apr. 20, 1992; 59 FR 28471, June 2,
1994; 59 FR 44627, Aug. 30, 1994; 60 FR 66720,
Dec. 26, 1995; 71 FR 19812, Apr. 18, 2006]

§574.8 Qualified stock issuances by
undercapitalized savings associa-
tions or holding companies.

(a) Acquisitions by savings and loan
holding companies. No savings and loan
holding company shall be deemed to
control a savings association solely by
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reason of the purchase by such savings
and loan holding company of shares
issued by such savings association, or
issued by any savings and loan holding
company (other than a bank holding
company) which controls such savings
association, in connection with a quali-
fied stock issuance if prior approval of
such acquisition is granted by the Of-
fice under this §574.8, unless the ac-
quiring savings and loan holding com-
pany, directly or indirectly, or acting
in concert with 1 or more other per-
sons, or through 1 or more subsidiaries,
owns, controls, or holds with power to
vote, or holds proxies representing,
more than 15 percent of the voting
shares of such savings association or
holding company.

(b) Qualification. For purposes of this
section, any issuance of shares of stock
shall be treated as a qualified stock
issuance if the following conditions are
met:

(1) The shares of stock are issued
by—

(i) An undercapitalized savings asso-
ciation, which for purposes of this
paragraph (b)(1)(i) shall mean any sav-
ings association—

(A) The assets of which exceed the li-
abilities of such association; and

(B) Which does not comply with one
or more of the capital standards in ef-
fect under section 5(t) of the Home
Owners’ Loan Act; or

(ii) A savings and loan holding com-
pany which is not a bank holding com-
pany but which controls an under-
capitalized savings association if, at
the time of issuance, the savings and
loan holding company is legally obli-
gated to contribute the net proceeds
from the issuance of such stock to the
capital of an undercapitalized savings
association subsidiary of such holding
company.

(2) All shares of stock issued consist
of previously unissued stock or treas-
ury shares.

(3) All shares of stock issued are pur-
chased by a savings and loan holding
company that is registered, as of the
date of purchase, with the Office in ac-
cordance with the provisions of section
10(b) of the Home Owners’ Loan Act
and the Office’s regulations promul-
gated thereunder.
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(4) Subject to paragraph (c) of this
section, the Office approves the pur-
chase of the shares of stock by the ac-
quiring savings and loan holding com-
pany.

(5) The entire consideration for the
stock issued is paid in cash by the ac-
quiring savings and loan holding com-
pany.

(6) At the time of the stock issuance,
each savings association subsidiary of
the acquiring savings and loan holding
company (other than an association ac-
quired in a transaction pursuant to
section 13(c) or 13(k) of the Federal De-
posit Insurance Act, or section 408(m)
of the National Housing Act, as in ef-
fect immediately prior to enactment of
the Financial Institutions Reform, Re-
covery and Enforcement Act of 1989)
has capital (after deducting any subor-
dinated debt, intangible assets, and de-
ferred, unamortized gains or losses) of
not less than 6% percent of the total
assets of such savings association.

(7) Immediately after the stock
issuance, the acquiring savings and
loan holding company holds not more
than 15 percent of the outstanding vot-
ing stock of the issuing undercapital-
ized savings association or savings and
loan holding company.

(8) Not more than one of the direc-
tors of the issuing association or com-
pany is an officer, director, employee,
or other representative of the acquir-
ing company or any of its affiliates.

(9) Transactions between the savings
association or savings and loan holding
company that issues the shares pursu-
ant to this section and the acquiring
company and any of its affiliates shall
be subject to the provisions of section
11 of the Home Owners’ Loan Act and
the Office’s regulations promulgated
thereunder.

(c) Approval of acquisitions—(1) Cri-
teria. The Office, in deciding whether to
approve or deny an application filed on
the basis that it is a qualified stock
issuance, shall apply the application
criteria set forth in §574.7(c) of this
part, including the presumptive dis-
qualifiers set forth in §574.7(g) of this
part.

(2) Additional capital commitments not
required. The Office shall not dis-
approve any application for the pur-
chase of stock in connection with a
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qualified stock issuance on the grounds
that the acquiring savings and loan
holding company has failed to under-
take to make subsequent additional
capital contributions to maintain the
capital of the undercapitalized savings
association at or above the minimum
level required by the Office or any
other Federal agency having jurisdic-
tion.

(3) Other conditions. The Office shall
impose such conditions on any ap-
proval of an application for the pur-
chase of stock in connection with a
qualified stock issuance as the Office
determines to be appropriate, includ-
ing—

(i) A requirement that any savings
association subsidiary of the acquiring
savings and loan holding company
limit dividends paid to such holding
company for such period of time as the
Office may require; and

(if) Such other conditions as the Of-
fice deems necessary or appropriate to
prevent evasions of this section, in-
cluding, but not limited to, requiring a
rebuttal of control agreement in a form
substantially similar to that appearing
at §574.100.

(4) Application deemed approved if not
disapproved within 90 days. An applica-
tion for approval of a purchase of stock
in connection with a qualified stock
issuance shall be deemed to have been
approved by the Office if such applica-
tion has not been disapproved by the
Office before the end of the 90-day pe-
riod beginning on the date such appli-
cation has been deemed sufficient
under this part.

(d) No limitation on class of stock
issued. The shares of stock issued in
connection with a qualified stock
issuance may be shares of any class.

(e) Application form. A savings and
loan holding company making applica-
tion to acquire a qualified stock
issuance pursuant to this §574.8, shall
use Form H-(e)2, as provided in
§574.6(a)(3).

§574.100 Rebuttal of control agree-
ment.
AGREEMENT

Rebuttal of Rebuttable Determination Of
Control Under Part 574

I. WHEREAS

§574.100

A. [ 1 is the owner of [ ] shares (the
“Shares’) of the [ ] stock (the ‘‘Stock’) of
[name and address of association], which
Shares represent [ ] percent of a class of
“voting stock” of [ ] as defined under the
Acquisition of Control Regulations (‘‘Regu-
lations’’) of the Office of Thrift Supervision
(“*Office’’), 12 CFR part 574 (‘**Voting Stock™);

B. [ ] is a ‘“‘savings association’ within
the meaning of the Regulations;

C. [ ] seeks to acquire additional shares of
stock of [ ] (““Additional Shares’), such
that [ ]'s ownership thereof will exceed 10
percent of a class of Voting Stock but will
not exceed 25 percent of a class of Voting
Stock of [ ]; [and/or] [ ]seeks to[ ], which
would constitute the acquisition of a ‘“‘con-
trol factor’” as defined in the Regulations
(“‘Control Factor™);

D. [ ] does not seek to acquire the [Addi-
tional Shares or Control Factor] for the pur-
pose or effect of changing the control of [ ]
or in connection with or as a participant in
any transaction having such purpose or ef-
fect;

E. The Regulations require a company or a
person who intends to hold 10 percent or
more but not in excess of 25 percent of any
class of Voting Stock of a savings associa-
tion or holding company thereof and that
also would possess any of the Control Fac-
tors specified in the Regulations, to file and
obtain approval of an application (“‘Applica-
tion’’) under the Savings and Loan Holding
Company Act (‘‘Holding Company Act’’), 12
U.S.C. 1467a, or file and obtain clearance of a
notice (“*‘Notice’’) under the Change in Con-
trol Act (‘““‘Control Act”), 12 U.S.C. 1817(j),
prior to acquiring such amount of stock and
a Control Factor unless the rebuttable deter-
mination of control has been rebutted.

F. Under the Regulations, [ ] would be de-
termined to be in control, subject to rebut-
tal, of [ ] upon acquisition of the [Addi-
tional Shares or Control Factor];

G. [ ] has no intention to manage or con-
trol, directly or indirectly, [ 1;

H. [ 1 has filed on [ ], a written state-
ment seeking to rebut the determination of
control, attached hereto and incorporated by
reference herein, (this submission referred to
as the ‘““Rebuttal’);

I. In order to rebut the rebuttable deter-
mination of control, [ ] agrees to offer this
Agreement as evidence that the acquisition
of the [Additional Shares or Control Factor]
as proposed would not constitute an acquisi-
tion of control under the Regulations.

Il. The Office has determined, and hereby
agrees, to act favorably on the Rebuttal, and
in consideration of such a determination and
agreement by the Office to act favorably on
the Rebuttal, [ ] and any other existing, re-
sulting or successor entities of [ ] agree with
the Office that:

A. Unless [ ] shall have filed a Notice
under the Control Act, or an Application
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